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RE: Application of Treaties and Laws to al (aedg and Taliban Detainees

You have asked for our Office’s views concerning the effect of international treaties and
federal laws on the treatment of individuals detaived by the U.S. Amned Forces during the ™% -
conflict in Afghanistan. In particular, you have asked whether the laws of armed conflict apply
to the conditions of defention and the procedures for trial of members of al Qaeda and the
Taliban militia. We conclude that these treaties do not protect members of _the al Qacda
organization, which as a pon-Stale actor cannot be a panty to the intcrnational agreemcnts
goverping war, We further conclude that that these teaties do not apply to the Taliban miliba.
This memorandum expresses 5o view as 1o whether the President should decide, as a matter of
policy, that the U.S. Armed Forces should adbere to the standards of conduct in those treatics
with respect to the treatment of prisoners.

We believe it most useful to strecture the analysis of these questions by focusing on the
War Crimes Act, 18 U.S.C. § 2441 (Supp. I 1597) ("WCA"). The WCA dircetly incorporates
several provisions of international treatics governing the laws of war into the federal eriminal
code. Part I of this memorandum describes the WCA and the most relevant treaties that it
incorporates: the four 1949 Geneva Conventions, which generally regulate the treatment of non-
enmbatants, such as prisoners of war ("POWs"), the injured and sick, and civilians.'

Part I examines whether al Qaeda detainees can claim the protections of these
agreements. Al Qacda is merely a violent political movement or organization and not a nation-
gtate, As a result, it is ineligible to be a signatory to any treaty. Because of the novel nature of

' The four Geneva Conventions for the Protection of Victims of War, dated August 12, 1949, were ratified by the
United Stateg on July 14, 1955, These are the Copvention for the Amelionution of the Condition of the Wounded
and 5k In Armed Forces o the Ficld, 6 UST. 3115 MGoweve Cooventon ) the Comvention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 US.T. 3219
{“Ceneva Convention II™); the Convention Relative 1o the Trexment of Prisoners of War, 6 US.T. 3517 (“Genewva
Convention II™); and the Conventica Relative to the Protection of Civilian Persons m Time of Waz, 6 US.T. 3317
(“Greneva Convention V™),
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this conflict, moreover, we do not believe that al Qaeda would be included in non-internarional
forms of armed conflict o which some provisions of the Geneva Conventions might &pply.
Therefore, neither the Geneva Conventions nor the WCA repulate the detention of 2l Qacda
prisoners captured duning the Afghanistan conflict

Part III discusses whether the same treaty provisions, as incorporated through the WCA,
apply to the treamment of captured members of the Taliban militia We believe that the Geneva
Conventions do not apply for several reasons. First, the Taliban was not a government and
Afghamistan was not — even prior to the beginning of the present conflict — a functioning State
during the period in which they engaged in hostilities apainst the United States and its allies.
Afghenistan's status as a failed state is ground alone to find that members of the Taliban militia
are not entitled to enemy POW status under the Geneva Conventions. Further, it is clear that the
President has the constitutional authority to suspend our treaties with Afgphmistan pending the
restoration of a legitimaie government capable of performing Alphamisan's freaty obhpabons.
Second, it appears from the public evidence that the Taliban militia may have been so
mtertwined with al Qaeda &s to be functionally indistinguishable from it. To the extent that Thess
Taliban militia was more akin to a non-governmental organization that peed military force o
pursue its religious and political ideology than a fimctioning pgovernment, its members would be
on the same legal footing as al Qaeda,

In Part IV, we address the question whether any customary international law of armed
conflict might apply to the al Qaeda or Taliban militia members detained duning the course of the
Afghanistan conflict. We conclude that customary international law, whatever its source and
content, docs not bind the President, or restrict the actions of the United States military, because
it does not constitule federal law recognized under the Supremacy Clause of the Constitution.
The President, however, has the constitutional authority as Commander in Chief to interpret and
apply the customary or common laws of war in such a way that they would extend to the conduct
of members of both al Qacda and the Taliban, and also to the conduct of the U.S. Armed Forces
towands members of those proups taken as prisoners in Afghanistan.

I_Background and Ohverview of the War Crimes Act and the Geneva Conventions

It is our understanding that your Department is considering two basic plans regarding the
treatment of members of al (Qaeda and the Taliban militia detained during the Afghanistan
conflict. First, the Defense Department intends to make available a facility at the U.S. Navy base
at Guantanameo Bay, Cuba, for the long-term detention of these individuals, who have come
under our control cither through capture by our military or transfer from our allics im
Afghamstan. We have discussed in a separate memorandum the federal junisdiction issucs that
might arisc concerning Guantanamo B;m;.r.1 Second, your Department is developing procedures
%0 implement the President's Military Order of November 13, 2001, which establishes military

’suummamfmwwmj-mmn.amcmmn;pmﬂmmmhmnmm
Deputy Assistant Atiomey General, and Jolm Yoo, Deputy Assistanmt Arorney General, fe Possible Habear
Jurisdiction over Aliens Held in Guontanams Bay, Cubay (D, 28, 2001,
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commissions for the tnal of violations of the laws of war committed by non-U.S. citizens.” The

. question has arisen whether the Geneve Conventions, or other relevant intopational treaties ar
federal laws, regulate these proposed policies.

We belbeve that the WCA provides a useful starting point for our analysis of the
application of the Geneva Conventions (o the treatment of detainees captured in the Afghanistan
theater of operations.” Section 2441 of Title 18 renders certain acts punishahble as “war crimes.”
The stamie's definition of that term incorporates, by reference, certain treaties or treaty
provisions relating 1o the laws of war, including the Geneva Conventions.

A, Kertion 2441 An rview

_Section 2441 reads in full as follows:

T e B e e s em— e — 2 ) 5 P R

War crimes

(8) Offensec.~Whoever, whether inside or outside the United States, commits a
War crime, in any of the circumstances described in subsection (b), shall be
fined under this title or imprisoned for life or any term of years, or both, and if
death results to the victim, shall also be subject to the penalty of death - -

(b) Circumstances.-The cireumstances referred to in subsection (a) are that the
person committing such war crime or the victim of such war crime is a
member of the Armed Forces of the United States or a national of the United
. States (as defined in section 101 bf the Immigration and Nationality Act).

(¢) Definition.~As used in this section the term “war crime” means any conduct-

(1) defined as a grave breach in any of the international conventions sipned at
Geneva 12 August 1949, or any protocol to such convention to which the United
Stales is & party; T I

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Haguc
Convention IV, Respecting the Laws and Customs of War on Land, signed 13 o -
October 1907, '

(3) which constitutes a violation of commen Article 3 of the international
conventions signed at Geneva, 12 August 1949, or any protocol to such
convention to which the United States is a party and which deals with non-
mternational armed conflict; or

;Sttgmﬂﬂhﬂcmﬂmfwhibﬂuﬂ_ﬁmdn,ﬂmmﬂ]m&ﬁnm Eoen Petnick F. Philbin, Deputy

Assistant Attomey General, Office of Legal Counsel, Re: Legality of the Use of Military Commizsions fo Ty

Terrorists (Nov. 6, 2001).

* The rule of lenity requires that the WCA be read £ as 0 ennure that protpective defendant bave adequate notice

of the nature of the sets that the styhae condermns. See, &g Carnlle v. United Seares, 530 US. 120, 131 (2000), Inm

ﬂ]m::l..'ﬂhm&mmﬂ:mmﬂhymwmhuﬂmwm,mmdhnhﬁ
. requires that the interpretative issue be resolved in the defendans's faver,
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(4) of a person who, in relation to an anmed conflict and contrary to the
provisions of the Protocol on Prohibitiens or Restrictions on the Use of Mines,
Booby-Traps and Other Devices as amended a1 Geneva on 3 May 1996 (Protocol
Il as amended on 3 May 1996), when the United States is a party to sueh Protocol,
willfully kills or causes serions injury to civilians,

18 U.5.C. § 2441,

Scction 2441 lists four categories of war crimes. First, it eriminalizes “grave breaches™
of the Geneva Conventions, which are defined by treaty and will be discussed below. Second, it
makes ilegal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the Hague
Convention IV. Third, it criminalizes violations of what is known as “common™ Article 3, which
is an identical provision common to all four of The Genewa Conventions, Fourth, it eniminalizes
conduct prohibited by certain other laws of war treaties, once the United States joins them. A
House Report states that the original legislation “carries out the international obligations of the -

United States under the Geneva Conventions of 1949 to provide criminal penalties for certain
war crimes.” H.R. Rep. No. 104-698 at 1 (1996), reprinted in 1996 US.C.C.AN. 2166, 2166
Each of these four conventions includes a clause relating to lepislative implementation and to
criminal punishment.* -

In cnacting section 2441, Congress also sought to Bll certain perceived gaps in the
coverage of federal criminal Jaw. The main gaps were thought to be of two kinds: subject matter
Jurisdiction and personal jurisdiction. First, Congress found that “[t]here are major gaps in the

. prosecutability of individuals ueder federal criminal law for war crimes commitied against
Americans.” HR. Rep. No. 104-698 at 6, reprinted in 1996 U.S.C.C.AN, at 2171. For example,
“the simple killing of afn American] prisoner of war” was not covered by any existing Federal
statute. Jd at 5, reprinted in 1996 US.C.C.AN. at 2170.° Second, Congress found that “[t]he
ability to eourt martial members of our armed services who commit war crimes ends when they
leave military service. [Section 2441) would allow for prosecution even after discharge.” fd. at

=

* That comenon clause reads as follows: ~

TI’IE[ﬂﬂlﬂﬂ'”lﬁm}mduﬂhhmﬂmyhghhﬂnqmmwmﬂmmunﬂﬁm -
fmp:rm-:umu:inr.wurdtrin;mb:mmjmd.mynfﬂrmwhumnfhmwmﬁm.
.a El-l.'-h[iign:hrrniﬁmjlhlﬂhtu.ﬂdnﬂtnhl@iﬂnhtuﬂhmwmhrrcmﬂ,
u:rrn-hm:nrd.tnedtub:muﬁmd,:u:hmv:bnuhu,mdahuhingmmmgwdl:unﬁhﬁ:
mnorality, before its own conma . . It may also, of ot prefen,. . band such persons ower for trial to
another [signatory mation), provided such (maticn] has mades our & prima focie case,

Ima Convention [, art. 49; Geoevs Conveation 1T, art. 50; Geneva Conventios I, ast 129; Geneva Convention
| &I 146,
'hw,i'ﬂ:ﬁn.gwﬂhﬁ:ﬂhwnmmﬁwhﬂrinnm:mpmmﬁ:ﬁmwmu:UﬁmdSmﬁmﬁmﬂs,
Congress was apparectly relying on the international luw principle of pasive posomality. The passive persanality
Prinl‘-'tpl:"u.u:mrhl.lnm:my:pptrhw—p;ﬁmluirnimimhw—mm-cumnimdnmid:iuh:m:tmyhy
3 pemon not i national wheve the victim of the act was it mational ™ Unied Stares v. Rezag, 134 F3d 1121, 1133
{D.C. Cir), cerr. denied, 525 U5, 834 (1998). The principle moeks recoprition of the fact that "ench patios has a
kmwwhmwmﬂmm:MmuM]dhmuEw'ﬂ
;ﬂﬁﬂ;ﬂi;:{?;gid. Lauritzen v, Larsen, 345 U5, 571, 586 (1953); see olso Hellnic Lines Lid v, Rhadins, 198 U5,
06, 1
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7, reprinted in 1996 U.S.C.C.AN. a1 2172." Congress considered it important to fill this gap, not
only in the interest of the victims of war crimes, but also of the accused. “The Americane
prosecuted would have available all the procedural protections of the American justice system.
These might be lacking if the United States extradited the individuals to their victime' home
countries for prosecution.” Jd* Accordingly, Section 2441 criminalizes forms of conduct in
which a U.S. national or a member of the Armed Forces may be eitber a victim or a perpetrator.

B. Grave Breaches of the Geneva Convenrions

The Geneva Conventions were approved by a diplomatic conference on August 12, 1949,
and remain the agreements to which morc States have become parties than any other concerning
the laws of war. Convention I deals with the treatipent of wounded and sick in armed forces in
the ficld; Cenvention I addresses treatment of the wounded, sick, and shipwrecked in armed
forces at sea; Comvention TII regulates treatment of POWSs: Convention IV addresses the
treatment of citizens. While the Hague Convention TV establishes the rules af conduct against
the enemy, the Geneva Conventions set the rules for the treatment of the victims of war. -

The Geneva Conventions, like treaties penerally, structure legal relatonships between
Nation States, not between Nation States and private, subnational groups or organizations® Al
four Conventions share the same Article 2, known as “common Article 2. 1t states: . -

In addition to the provisions which shall be implemented in peacetime, the
present Convenhon shall apply to all cases of declared war or of any other armed
conflict which may arise between two or more of the High Contracting Parties,

. even if the state of war is not recognized by one of them.

The Coavention shall also spply to all cases of partial or total occupation of the
 termitory of 2 High Contracting Party, even if the said occupation meets with no
armed resistance.

Ahbough one of the Powers in conflict may not be » party 1o the present
Convention, the Powers who are parties thereto shall remain bound. by it in their
mutual relations. They shall furthermore be bound by the Convention in relation
to the said Power, if the latter accepts and applies the provisions thereof,

"I United Stares ex rel. Toth v, Chagrles, 350 TS 11 {1955), the Supremes Court kad beld thas a former servicorman
could pot constiteticnally be tried before 4 coart marial under the Uniform Code for Militory Justice (the "LICHAI™)
I|!:iu-;rl;ri::m::l.l:n: was alleped to bave commetted while in the armed services.

The principle of satiopality in infrmational law recognizes that (a1 Compress did here) 8 St may crummabize acts
performed exmraterritorially by it owa satiogals, Ser, €. Skiripies v. Floridg, 313 US. 69, 73 (1941); Steede v
Bulgwa Wasch Co., 344 U5, 280, 282 (1952).

"See Trans World Atriines, Ine. v. Franklin Mint Corp., 466 U5, 243, 253 (1984) ("A treaty is m the mature of &
contrast botween nations.”); The Head Money Cares, 112 UK, 580, 598 (1884) ("A toaty is primasily a commpact
betwoen independent pations *); Linited States ex rel Seroep v. Gareia, 109 F3d 165, 167 (3d Cir, 1997)
("[Tlreatics are agreements between mthons *): Fienng Comventisn on the Lew of Treaties, May 23, 1969, ar. 2, §
1(a), 1155 UNTS. 331, 333 (“[Tlreaty’ means aa internationa] sgreement conchuded between States i wiities
form and governed by international law. , , .*} (tbe *Vienna Convertion®); see gemerally Baneo Nogionsl de Cuba v.
Sabbating, 376 US, 198 422 (1964) (*The traditional view of international law is that 1 establiches substantive
I mmm&mmmwmwm&

5




o e

P e m g e e o i N W, T R o e L T ) P R ) e S it

. (Emphasis added).
As incorporated by § 2441(c)(1), tke four Geneva Conventions similarly define “grave
breaches.™ Geneva Conventien I en POWSs defines a grave breach as:

wilful killing, torture or inhuman treatment, including biclogical experiments,
wilfully causing preat suffering or scrious injury to body or health, compelling a
prisoner of war to serve in the forces of the hostile Power, or wilfully depriving a
prisoner of war of the rights of fair and regular trial preseribed in this Convention.

Geneva Convention I, art. 130. As mentionsd before, the Geneva Conventions require the
High Contracting Parties to epact penal legislation to punish anyone who commits or orders a

grave brécli” See, ez, id art 129, Further, cach Stale party has the obligation (o search foramd —
bring to justice (either before its courts or by delivering a suspect o another State party) anyone
who commits a grave breach. No State party is permitied to absolve itself or any other nation of =
liability for committing 2 grave breach

Thus, the WCA docs not criminalize all breaches of the Geneva Conventions. Failure to
follow some of the regulations regarding the treatment of POWs, such as difficulty in mecting all -
of the conditions set forth for POW camp conditions, does not constitute a grave breach within
the meaning of Geneva Convention III, art. 130. Only by cansing great suffering or serious
bodily injury to POWSs, killing or torturing them, depriving them of access to a fair mial, or
forcing them to serve in the Armed Forces, could the United States actually commit a grave

. breach.  Similarly, unintentional, isolated collateral .damage on civilian targets would not
constitute a grave breach within the meaning of Geneva Convention IV, art. 147, Article 147
requires that for a grave breach 1o have oceurred, destruction of property must have been done
“wamonly” and without military justification, while the killing or injury of civilians must have
been “wilful " .

. Common Article 3 of the Geneva Conventions T

Section 2441(c)(3) also defines as & war crime conduct that “constitutes a violation of
common Article 3" of the Geneve Conventions, Asticle 3 is a unique provision that govems the - -
conduet of signatories to the Conventions in a particular kind of conflict that is nof one hetween
High Contracting Farties to the Conventions. Thus, common Aricle 3 may require the United-
States, as a High Contracting FParty, to follow certain rules even if other parties to the conflict are
not parties to the Conventions. On the other hamd, Article 3 requires state partics to follow only
cerain minimum standards of treatment towand prisoners, civilians, or the sick and wounded,
rather than the Conventions as a whole.

Common Artiele 3 reads in relevant part as follows:
In the ms:nfumudmnﬂictuntnfmiut:maﬁnnﬂchum:rumrﬁnginth:

temitory of ene of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:
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(1) Persons taking no active part in the bostilities, mnclugding members of anmed
. forces who have laid down ther arms and those placed hors de combar by
sickness, wounds, detention, or any other canse, shall in all circumetanees be
treated humanely, without any adverse distinetion founded on race, color, religion
or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shal] remunn prohibited at any time and
in any place whatseever with respect to the above-mentioned persons:

(2) violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture:

(b)taking of bostages;

(c) outrages upon personal dipnity, in parteular bumiliating and degrading T
treatmient;

(d) the passing of sentences and the carrying out of executions without Previons
Judgment pronounced by a regularly constituted eourt, affording all the judicial . - —
puarantees which are recognized as indispensable by civilized peoples. :

(2) The wounded and s:li;kE]ELall b:l_:hl]:::‘tnd and cared for. . . .

The epplication of the p:::nﬂing provisions shall not affect the legal status of the
Parties to the conflict. -

Common article 3 complements common Article 2. Article 2 zpplics to cases of declared

war or of any other armed conflict that may arise betwess two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them.'® Common Article 3, however,
covers-“armed conflict not of an international character” — a war that does not wvolve cross-
border attacks - that occurs within the temitory of one of the High Contracting Parties. There is
substantial reason to think that this languape refers specifically 1o a condition of civil wer, or a

large-scale armed conflict between a Statc and an armed movement within its own territory, <

To begin with, Article 3's text strangly supports the interpretation that it applies to larpe-
scale conflicts between a State and an insurgent group. First, the language at the end of Article 3
states that “[t]he application of the preceding provisions shall not affect the legal status of the
Parties to the conflict.” This provision was designed o ensure that a Party that observed Article
3 dunng a civil war would not be understood to have granted the “recognition of the insurpents
as an adverse party.” Frits Kalshoven, Constraints on the Waging of War 59 (1987). Second,
Article 3 is in terms limited to “armed conflict . - . DCCurTing in the territory of one of the High
Contracting Parties™ (emphesis edded). This limitation makes perfect senmse if the Article

® Article 's mhmum:mufw‘nﬂmwplmﬂ“hrlhﬂi;nmwmmuymm&dmmfum
canflicts such ag the 1937 war berween Chirs and Jopen. Hoth sides densed that a simie of war exisied. See Joyes Al
C. Gutteridige, The Geneva Conventions of 1949, 26 Brit. Y B, Il L. 294, 298-99 (1949),
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applics o civil wars, which are fought primasily or solely within the temitory of a single state,
The Lmitation makes little sense, however, as applied to a conflict between a State and a
transnational tesvorist group, which may operate from different temritorial bases, some of which
might be Jocated in States that are parties to the Conventions and some of which might not be. In
such a case, the Conventions would apply to 2 single armed conflict in some scenes of astion but
not 1 others — which seems inexplicable,

This interpretation is supported by comroentators. One well-known commentary states
that “a non-international armed conflict is distinet from an international armed conflict because
of the legal status of the entities opposing each other: the partics to the conflict are not sovereign
States, but the government of a single State in conflict with one or more armed factions within its
territory.™ A legal scholar writing in the same year in which the Conventions were proparcd
stated that “2 conflict pot of an international character ocourring in the territory of one of the

. g . S

R -

High Contracting Parties . . . must normaily mean a civil war."?

Anslysis of the Background to the adaption of the Geneva Conventions in 1949 confifms *

our understanding of common Article 3. It appears that the draflers of the Conventions had in
mind only the two forms of armed conflict that were regurded as matters of general international
concem at the time: armed conflict between Nation States (subject to Article 2), and large-seale
civil war within a Nation State (subject to Article 3). To understand the context in which the
Geneva Conventions were drafted, it will be helpful 1o identify three distingt phases in the
development of the laws of war,

First, the traditional law of war was based on a stark dichotomy between “belligerency”
and “insurgency.” The cetegory of “belligerency” applied to armed conflicts between sovercign
States (unless there was recognition of belligerency in a civil war), while the category of
“insurgency™ applied to armed violence breaking out within the territory of a sovercign State.™
Correspondingly, international law treated the twe classes of conflict in different ways. Inter-
siate wars were regulated by a body of international legal rules goveming both the conduct of
hostilities and the protectian nfnum:_lnxnbnt:nm By contrast, there were very fow international
rules governing civil unrest, for States prefered to regard internal strife as rebellion; mutiny and
reason coming within the purview of national crimina! law, which precluded any possible
;’nhulﬁs:'m by other States.™ This was a “clearly sovereignty-oriented” phase of international
aw. :

" Commentary oa the Additional Protoculs of & June 1977 to the Geneva Conventions of 12 Augast 1949, 2t 1 4339
Efmﬂindmetﬂ,udq.lwm - i .
uﬁm;t.:qprnu.lﬂ. at 300, " '

N Sex Joseph HL Beale, Jr., The Recogmition of Cuban Belliperency, 9 Harv, L Rev, 406, 406 ol (1896).

See The Prozeador v. Dutks Tadic (Jurisdicnion of the Tribunal), { Appeals Charnber of the Internations] Crimmina

Tritamal for the Former Yogoslawia 1995) (the “ICTY™), 105 LLE 453, 504-05 (E. lamerpacht and C.J.
Crearwood eds., 1997).
Y Id at 505; see alse Gerald Irving Drapez, Reflections on Law ond Armed Conflicss 107 (1998) (“Before 1949, in
the ahscace of recognized belligerency acoorded to the clements opposcd to the povemment of 3 Staze, the law of
war .. . had no application to mtems] srmed conflicts. . . . International law had litde or nothing to say as to how the
armed rebellion was crushed by the government concemed, for such maniers fell withio the domestic jurisdiction of
mam._}rﬁu:.h-:qnmmmmwd with preat lack of restraint and eracly, Such conduct was » domestic
Jei¥ Tl
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The secand phasc began as early as the Spanish Civil War (1936-39) and extended
. through the time of the drafting of the Geneva Conventions until relatively receatly. During this
period, State practice began to apply certain pencral principles of humanitarian law beyond the
traditional field of State-1o-State conflict to “those internal conflicts that constituted larpe-scale
civil wars.™'® In addition to the Spanish Civil War, events in 1947 during the Civil Wﬂ' between
thuﬂnmmumandﬂmﬂaunmhﬂr:guncmchammummdﬂnsnwmndmy omrEnon
Article 3, which was prepared during this second phase, was apparently addressed r-u armed
conflicts akin 1o the Chinese and Spanish civil wars, As one commentator has described it,
Article 3 was desipned 1o restrain povernments “in the hindling of armed violence directed
against them for the express purpose of secession or &t securing a change in the government of a
State,” but even afler the adoption of the Conventions it remeined “uncertain whether [Article 3]
applied to full-scale civil war.™"*

— B s o —— i — —

' The third pha.s: r:p'msm'rs a more :umpll:lt break than the second with the Taditopal
“State-sovereignty-oriented approach” of international law. This approach gives central place 1o
individual human riphts. As a consequence, it blurs the distinction between international and
interpal armed conflicts, and even that between civil wars and other forms of intermnal armed
conflict. This approach is well illustrated by the ICTY s decision in Tadie, which appears to take
the view that commaon Article 3 applies to non-internaticnal armed conflicts of any description,
and is net hmited to civil wars between a State and an insurgest group, In this conception,
common Article 3 is not just a complement o common Article 2; rather, it i5 a catch-all that
establishes standards for any and all armed conflicts not included in commeon Article 2.7

#55 ig - .

" Tadie, 105 LR at 507. Indeed, the events of the Spasish Civil War, ia which "both the republican Govermmen:
[of Spain] and third States refused to recogmize the [Nationalist] insurgents as belliperents,” id a1t 507, may be
uﬂ:ﬁ:dmmmm:rnMdzlsmfumm‘mzlqﬂmmgfmmmmmmnﬂmt :
“'.S‘:.t.r.i at 508,

Sl'tDrlpl:r Reflections on Law ﬂn.ﬂ'..‘l.l"lll.ﬂ’l!",ﬂlﬁi.:ﬂ:_ Jupra, a1 108,

* An imerpresation of comman Article 3 that would apply it to all forms of non-isternational armed conflict accards
betier with some recent gpproaches to infernationa] humanitanas iw. For exarmple, the Commentary on the - -
Addinsnal Protocols of & Jene 1977 to the Geneva Convennions of 12 August 1949, supro, after first stating in the
text that Artiche 3 applies when “the povermment of a single State [is] in conflic: with one or mone anmed factions
within ity =Ttery,” thereafier fupmests, 10 & foomote, that an armed coaflict ot of mn intemational charprter “may
alsn exiat in which arrmed factiems fipht againd each other without intervention by the armed forees of the
eatablished government ™ Mo §4339 atn2. A sl broader mtcrpretation appears to be supported by the language
of the decision of the lorernationsl Court of Justice (the “TCI™) in Micoragua v, United Siotey — which, it should be -
made clear, the Unated States refused to ld::-nv-rlcdgt by withdrswing from the comgalsory jurisdicton of the 1C]:

Article 3 which is comsmon mﬂ]fnu:ﬂ-:unﬂmnnnmal‘ll Aupusi 1949 delines ecrlain
rules to be spplied i the armed conflices af @ mon-international chorocter. There 15 po doubt that,
in the event of infemational armed conflicts, these rules also copstrhie & minimon yardstick, in
addition to the more elaborate roles whoch are also to apply to intcrnational conflicts; and they are
rules which m the Court's opmien, reflect what the Cowt in 1549 called “zlementary
considerations of humaniry,™

Military end Paramilitary Activities In and Apaingt Nicaragua (Nicaragua v, United Stases), (Inlemational Coaat of
Justice 1986), T6 LI.R, 1, 445, 7 218 (E Lavtopacht and CJ. Greeowood eds, 1988) (emphasis added). The ICTs
lanpunge is probebly best read to suppest that all “srmed conflicn™ are either mizrnstional of con-interrational and
that if they are non-miernational, they are governed by common Article 3. If that is the correct mderstanding of the
quoted languape, however, it should be noted that the rmult was merely staied a5 8 conchuion, without mldng
. acoouml gither of the precise linguape of Article 3 ar of the background to it sdoption. Mareover, while it was tue
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Nonctheless, despite this recent trend, we think that such an interpretation of common
Article 3 fails to take jnto account, not only the lanpuage of the provision, but alse its histopeal
conicxt. First, as we have desenbed above, such a readmg is inconsistent with the text of Article
3 itself, which applies only to “armed conflict not of an international character occwring in the
temritory of one of the High Comecting Parties.™ In conjunction with common Article 2, the text
of Article 3 simply does not reach international conflicts where one of the parties is not a Nation
State. If we were to read the Geneva Conventions as applving to all forms of armed conflict, we
would expect the High Contracting Pastics to have used broader lanpuage, which they easily
could have done. To imerpret common Article 3 by expanding its scope well beyond the
meaning borne by the text is effectively to amend the Geneva Conventions without the approval
of the State Parties to the agreements,

T S — —— .
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Second, as we have d.'lsr:ussnd. Arnr.:h: 3 was prl:pamd during a pmnd. in which the
traditional, State-centered view of inicmational law was still dominant and was only just
beginning to give way to a human-rights-based approach. Giving due weight to the State:
practice and doctrinal undersianding of the time, it secms to us umh:hnmgly likely that an
armed conflict between a Nation State and a transpational tegrorist mpmtmun, or betwesn a
Maton State and a failed State harbonng and supporting a transnational terronst crganization,

could pot kave been within the contemplation of the drafiers of commen Article 3. These would |

have been simoply unforeseen and, therefore, not provided for. Indeed, it seems to have been
uncertain even a decade afier the Conventions were signed whether common Article 3 applied to
armed conflicts that were neither international in character nor civil wars but anti-colonialist
wars of independence such as those .."n.lg-l:na and Kenya See Gerald Irving Draper, The Red
Cross Conventions 15 (1957). Further, it is telling that in order to address this unforcseen
circumstance, the State Parties to the Geneva Conventions did not attempt to distort the terms of
common Article 3 to apply it to cases thet did not fit within its terms. [nstead, they drafted wo
new protocols (neither of which the Umteﬂ States has ratified) 1o adapt the Conventions to the
conditions of contemporary hﬂst:huts. " Accordingly, common Article 3 is best understood not
to apply to such armed conflicts,

R

“Third, it appears that in enacting the WCA, Congress did pot understand the scope of
Article 3 to extend beyond eivil wars to all other types of internal armed conflict As discussed

...»Lf_,,.-t"

in our review of the legislative history, when extending the WCA to cover violations of common

Article 3, the House apparently understood that it was Eﬂdlfymﬁﬂt&lj' provisions that “forbid
atrocitics occurring in both civil wars and wars between nations.™ If Congress had embraced a
much broader view of commen Article 3, and hence of 18 U.S.C. § 2441, we would expect both

that one of the cocflicts 1o which the JCJ was addressing inclf — “{1)be confiiet between the contrax’ forces and thase
of the Governmment of Miceagua™ — “was an armed conflics which 15 oot of an mterpational character,™ id, at 448, 9
219, that conflict was recopnizably a civil war between & State 2pd 10 maopent group, 1ot 2 conflict between or
arming violent factions b a territery in whach the State had collspsed. This there is substantial reason to question
ﬂ!hp:mdlmptunhﬂcnwmnrmmnhm:kj
MM,WI#MH&MWNE&WIﬂ-ﬂ-ﬂ,:ndﬂd::humm:ﬁmﬁmnf
Victios of Internationa] Armed Conflcts (Protocol T), June 8, 1977, 1125 UN.T.S, 4; Protocol Additiomal to the
Geneva Cooventions of 12 Angust 15948, mmugmmrmb:tmprvmﬁﬂm-lmmm
Conflicts (Protocol IT), June &, 1977, 1125 UN.T.5. 610.
Y 143 Cong. Rec, FSBGS-66 (e..t:,-ui Tuly 28, 1997) (remarics of Rep, Jenlcins),
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